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1. INTRODUCTION AND EXECUTIVE SUMMARY 

I .  In this Second Further Notice of Proposed Rule Making (Second Further Notice), we seek 
further comment on the appropriate service area definition for the Multichannel Video Distribution and 
Data Service (MVDDS) in the 12.2-12.7 GHz band (12 GHz band). Specifically, we seek comment on 
the most appropriate service area definition for the geographic licensing of MVDDS. We also seek 
comment on whether Designated Market Areas (DMAs) will facilitate delivery of advanced wireless 
services, such as video and data broadband services, to a wide range of populations, including those areas 
that are unserved and underserved. I n  addition. we seek comment on whether we should modify the 
MVDDS build out requirement as a means to foster expeditious deployment of advanced wireless 
services, such as video and data broadband services, to these communities as well. 

11. BACKGROUND 

2. In tlie First Report and Order in this proceeding, the Commission concluded that MVDDS 
could operate in  the 12 GHz band on a co-primary non-harmful interference basis with incumbent 
Broadcast Satellite Service providers and on a co-primary basis with entities providing non-geostationary 
satellite orbit fixed-satellite services.’ At the same time, in  the Furlher Notice, the Commission sought 
comment on service. technical, and licensing rules for the MVDDS, including but not limited to, the 
appropriate service area definition.’ 

3. In the Second R&O, the Commission adopted a geographic licensing approach for tlie 
service.’ I n  addition, the Commission decided to define the service areas for tlie MVDDS based on 
Component Economic Areas (CEAS).‘ In reaching its decision to use CEAs, the Commission noted that 
it declined to we Nielseii Media Research’s DMAs’, despite support in the record for such use: in  part 

Amendment of Parts 2 and 25 of the Commission‘s Rules to Permit Operation ofNGSO FSS Systems Co- I 

Frequency with GSO and Terrestrial Systems in the Ku-Band with Frequency Range; Amendment of the 
Commission’s Rules to Authorize Subsidiary Terrestrial Use of the 12.2-12.7 GHz Band by Direct Broadcast 
Satellite Licensees and Their Affiliates; and Applications of Broadwave USA, PDC Broadband Corporation, and 
Satellite Receivers, Ltd. To Provide A Fixed Service in the 12.2-12.7 GHz Band, First Report and Order and 
Further Notice ofproposed Rule Making, FCC 00-4 I 8, ET Docket No. 98-206, I6 FCC Rcd 4096,4099-4 100 7 2 
(2000) (First R&O and Further Notice). 

’ Further Notice, 16 FCC Rcd at 4202 1285 

Memorandum Opinion and Order and Second Reporr und Order. FCC 02-1 16, ET Docket No. 98-206, 3 

17 FCC Rcd 96 14,9665 7 130 (2002) (Second R&O). 

ld.at 9665-9666 7 132. CEAs are based on Economic Areas delineated by the U.S. Dept. of Commerce. 
Each CEA consists ofa single economic node and the surrounding counties that are economically related to the 
node. The 354 CEA service areas are based on the 348 CEAs delineated by the Regional Economic Analysis 
Division, Bureau of Economic Analysis, U.S. Department of Commerce February 1995, with the following six 
FCC-defined service area additions: American Samoa, Guam, Northern Mariana Islands, San Juan (Puerto Rico), 
MayagiiedAguadilla-Pome (Puerto Rico), and the United States Virgin Islands. 

Nielsen Media Research (Nielsen) uses audience survey information from cable and non-cable households 5 

to determine the assignment of counties to local television markets, or DMAs. Nielsen then determines what 
constitutes a separate market based on a complex statistical formula based upon viewership aiid other factors. Sce 
http:l/~~~w\~.nielsenmedia,coni/DMAs.litml. The station’s assignment to a DMA is then made available in Nielsen’s 
(continued. ...) 
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because Nielsen, the copyriglit owner of the DMA listing, had not given the Commission a blanket 
license to use the listing for tlie MVDDS.' Th~is,  the Commissioii reasoned that absent a copyright 
license (through a blanket license agreement or some other arrangement) from Nielsen for use of the 
copyrighted material, a MVDDS licensee could not rely on tlie grant of a Commission authorization as a 
defense to any claim of copyright infringement brought by Nielsen. Consequently, tlie Commission 
concloded that economic benefits would accrue to MVDDS licciises from the establishment of a 
geographic licensing approach premised on service areas in tlie public domain.x 

4. With respect to its decision to use CEAs, the Commission noted that adopting CEAs would 
provide similar benefits as DMAs, but would better promote its objectives and address commenters' 
concerns." Specifically, the Commission premised its decision 011 tliree factors. First, the smaller CEA 
service areas would better track actual deployment of fixed services. Second, CEAs would encourage 
rapid service deployment to less populated and rural regions because they will permit additional 
opportunities for small businesses to provide MVDDS. Third, tlie use of CEAs would encourage tlie 
meaningful participation of small businesses better than a nationwide or regional geographic licensing 
approach because the smaller areas would likely require a lower miiiimiim investment. Further, the 
Commission noted that for those seeking a regional or national footprint, the use of CEAs would not 
prevent them from aggregating areas to create such larger networks. i n  

5 .  Subsequent to the release of the Second R&O, Commission staff' continued discussions with 
Nielsen representatives regarding a blanket licensing agreement or some other arrangement by which 
Nielsen would consent to the Commission's use of the DMA listing i n  the MVDDS context." Although 
(Continued from previous page) 
Directory qfStatiuns publication. There are 210 DMAs (fiom 21 1 DMAs in 2000) dclincated by Nielsen in its 
publication entitled "U.S. Television Household Estimates" dated Septemhei- 2002. Scc Nielsen Media Research, 
Nidsen Station Index: Methodology Techniques and Data Interpt~etatiun Nielsen's wehsite contains the above 
publications. See htto://www.nielsenmedia.com." 

Northpoint and SRL supported licensing on the basis of DMAs which they aver are well-suited to the low- 
power character of their technologies. See Northpoint Technology Ltd. and Broadwave USA Comments at 32 (tiled 
Mar. 12, 2001); Satellite Receivers Limited (SRL) Comments at 3 (filed Mar. 12. 2001 1. 111 addition. Northpoint. 
Pegasus Broadband Corporation (Pegasus) and SRL applied for licenses utilizing DMAh. Scc Broadwave Network, 
L.L.C. Application for License to Provide a New Terrestrial Transport Service in the 12.2-12.7 GHz Band (tiled Jan 
8, 1999); Application of PDC Broadband Corp. for Licenses to Provide Terrestrial Services in the 12.2-12.7 GHz 
Band (filed Apr. 18, 2000); and SRL. Application for Licenses to provide Terrcsrrial Television Broadcast and Data 
Services in the 12.2-12.7 GHz Band in Illinois, Indiana, Iowa, Michiyan, Minnesota and Wisconsin (filed hug. 25, 

6 

2000). 

See Second RiiO, 17 FCC Rcd at 9665-66 7 132 7 

* Id. (citing Revision of Part 22 and 90 ofthe Commission's Rules to Facilitate Future Development of 
Paging Systems, Second Report and Order and Further Notice of Proposcd Raicinukiti,q. WT Docket No. 96- IS. 12 
FCC 2732. 2735 n.3 (1997)). 

Id. 9 

Id. 

See Letter from Thomas J .  Sugrue, Chief, Wireless Telecominunications Bureau, Federal 

I l l  

I1 

Communications Commission and Jane Mago. General Counsel. Federal Coinrnunications Commission, to David 
Schwartz-Leeper. Vice PresidentiGC, Nielsen Media Research (Jan. 24,2003). 

3 
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Nielsen does not wish to enter into a blanket license agreement with the Commission regarding use of' 
DMAs for licensing MVDDS." it now appears that Nielseii would agree to extend a perpetual, royalty- 
free license to the Commission with cerlain conditions as discussed ipjiu." 

6. On January 30, 2003, the Wireless Telecominunications Bureau (Bureau) sought comment 
on reserve prices, minimum opening bids, and other auction procedures regarding an MVDDS auctioii.l4 
The Aucrion PN sought cominent 011 these issues as they would apply to an MVDDS auction based 011 

either CEAs or DMAs i n  order to minimize any delay in the auction process resulting from a change in 
geographic license areas." 

7. On March 25, 2003, MDS America, Inc. (MDS America) filed an ex parfe notification (ex 
purte) which describes its continued concern about the current build out requirements for the MVDDS.I6 

I n  the Second R&O. the Commission determined that it would apply a ten-year build out requirement 
with a demonstration of substantial service by the MVDDS licensee as the basis for its license renewal 
expectancy." 111 its ex parte, MDS America indicated that the current ten-year build out period for 
MVDDS licenses is too long. It also expressed colicern that the build out requirement presented the 
potential for anti-competitive warehousing of the MVDDS spectrum. It noted that a five-year build out 
would better address the demand for rural broadband service. 

111. DISCUSSION 

A. Service Area 

8. Based on the differing responsive comments to the Auction P N  received from Northpoint 
Technology, Ltd. (Northpoint)'* and MDS America," and our belief that initially MVDDS licensees will 
provide multichannel video programming distribution (MVPD) services, we take this opportunity to 
initiate this Second Further Notice. Based on the record i n  this proceeding, we continue to believe that 

See Letter from David A.  Schwartz-Leeper. Senior Vice President1 GC, Nielsen Media Research, to I ?  

Thomas J. Sugrue, [former] Chief, Wireless Telecommunications Bureau, Federal Communications Commission and 
Jane Mago, [former] General Counsel, Federal Communications Commission at 2 (Mar. 26, 2003) (Nielsen letter). 
See also Appendix C for the text of the Nielsen Letter. 

l i  See para. I O ,  supru 

See Public Norice, Auction of Multichannel Video Distribution and Data Service Licenses Kescheduled II 

for June 25, 2003, Report No. AUC-03-53-A, DA 03-286,2003 WL 202902 (rel. Jan. 30, 2003) (Auction P N ) .  

Id. 

See, e.g., Letter from Na.ncy I<illien Spooner. Counsel for MDS America, Inc., to Ms. Marlene H. DoKch, 

I 5  

16 

Secretary, Federal Coinmunications Commission (Mar. 25, 2003 Notice of Ex Purre Meeting). 

"SecondR&O, 17FCCRcdat9683$ 175. 

Northpoint suppoits the use of DMAs in the 12 GHz band. Comments ofNorthpoint and Broadwave 18 

USA, Inc., Regarding Auction Procedures at 5-6 (filed Feb. 13,2003). 

MDS America supports the use ofCEAs in the 12 GHz band. Reply Comments of MDS America at 2-4 I 'I 

(filed Feb. 20,2003) 
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initially MVDDS licensees will provide multichannel video distribution or local television programs aiid 
high-speed Internet access i n  the MVPD marketplace. Consequently, we believe that licensees will 
require ubiquitous coverage within their geographic service areas to compete.’” We also continue to 
believe that with the exception of the Direct Broadcast Satellite Service, most MVPD service remains 
local or regional service. We also recogiiize that generally, licensees deploy fixed services, such as high- 
speed Internet access, on a localized basis. 

9. Against this backdrop, we note that the absence of a blanket license agreement with Nielsen 
regarding the use of the DMA listing for the MVDDS was a significant decisional factor i n  the 
Commission’s previous decision to forego using DMAs as the service area definition for MVDDS.” 
Absent such license or other formal agreement, the Commission reasoned that establishing a designation 
that was in the public domain would be more appropriate for the MVDDS.” Consequently, the 
Commission adopted CEAs -- a service area definition that would provide similar benefits as DMAs, but 
without the copyright concerns.23 

I O .  I n  a letter received on March 26, 2003,24 counsel for Nielsen stated that Nielseii would agree 
to extend a perpetual, royalty-free license to the Commission, without the right to sublicense, to “Nielsen 
Media Research’s DMA market and regions,”2s provided that the Commission: 

( i )  agrees, and continues to cominunicate to prospective MVDDS suppliers, that a 
territorial license from the Commission to supply MVDDS does not confer the right to 
use Nielsen Media Research’s DMA mark, regions or data, and that such right milst be 
obtained from Nielsen Media Research on such terms as may be mutually acceptable to 
Nielsen Media Research and the supplier, in their sole and respective discretion, and (ii) 
does not republish DMA regions or data in  any statute, regulation or rule or otherwise.*‘ 

1 I .  We are concerned that Nielsen’s conditions on the use of DMAs may unduly limit the 
business plans and opportunities for MVDDS licensees. By its most recent letter, Nielsen makes it clear 
that it is unwilling to consent to allowing the Commission’s MVDDS licensees use the DMA mark, 
regions or data in their MVDDS business without an individual license from Nielsen.” Thus. it does !not 
appear that the license Nielseii described would give Commission licensees sufficient flexibility to make 
practical use of the DMA designation in connection with their MVDDS operations. Additionally, 
although the Coininissioii could cross-reference DMAs ill its rules, Nielsen’s limitations may interfere 
with our enforcement flexibility, since Nielseil does not want us to “republish DMA regions or data in  

”’ Second R&O, 17 FCC Rcd at 9664 7 128 

’‘ Id. at 9664 7 132. 

l2 Id. 

?i Id, 

See Nielsen letter. 

Id. at 3. 

I d  

’’ Id. 

21 

2 5  

21, 
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any statute, regulation or rule or otlierwise."28 We seek coininelit 011 whether t l ie  conditions described by 
Nielsen are so restrictive that use o f  DMAs would be o f  limited utility. 

12. While we do not prejudge tlie type of services licensees wi l l  offer iii the 12 GHz band. we 
inonetheless believe that it is  appropriate to adopt a service area definition that w i l l  afford MVDDS 
licensees the opportunity to provide a wide array o f  services. Based on the record in t h i s  proceeding, we 
believe that utilizing DMAs could be more effective in this regard. DMAs. as compared to CEAs, 
provide a better method to delineate television markets based on viewing patterns." In addition, 
MVDDS licensees may find i t  easier to compete with cable if our regulatory structure makes it easier for 
MVDDS licensees to organize their systems by DM.4s. Nortlipoint bas argued that cable systems are 
organized along these lines, and a compulsory copyright license i s  available for retransmitting local 
televisioii broadcast stations within DMAs.'" I t  appears that the definition o f  "cable system'' for purposes 
of rebroadcasting television programming under the compulsory copyright licensing provisions o f  the 
Copyright Act are quite broad aiid may extend to MVDDS licensees." We ask for comment on this 
possibility and whether MVDDS systems must be organized along DMA lilies in order to gain the same 
type o f  benefits that are available to cable providers under tlie compulsory license. In addition, it appears 
that MVDDS licensees with service offerings involving tlie delivery o f  television programming may find 
t l ie  use of DMAs to be administratively easier due to tlie close iiexus between tlie televisioii viewer 
market areas as determined by the DMA delineation and tlie proposed use o f  the service. We ask for 
specific comment on any such administrative benefits and oii any other additional economic benefits tliat 
may f low from the use o f a  DMA service area. 

13. As to other uses, including fixed services, we believe that DMAs aiid CEAs are equally 
advantageous because they are both local in nature. While we recognize that CEAs are smaller than 
DMAs, we continue to believe that DMAs, wliicli are county-based. provide a viable option in facilitating 
local access to cable, lion-cable, and MVDDS scrvicc offcrings." Consequently. we believe that both 
DMAs aiid CEAs would encourage rapid service deployment in unserved or underserved areas and 
encourage meaningful participation by small businesses. .4dditionally, entities desiring a national 
footprint, may aggregate either DMAs or CEAs to crcate s d i  larger networks. 

14. I n  conclusion, DMAs, as opposed to CEAs. may provide a better method o f  delineating 
service areas for those who seek to provide MVPD sei-vice offerings involving the retransmission o f  
broadcast programming. In addition, DMAs may allow MVDDS licensees to compete more vigorously 
with cable systems wlio generally liave a royalty-free statutory copyriglit license to retransmit local TV 

28 

See Definition of Markets for Purposes of the Cable 'Television, Broadcast Signal Carriage Rules. Order ?'I 

on Reconsiderution andSecond ReporrundOrder, CS Docket No. 95-17s. 14 FCC Rcd 8366,8372 7 13 (1999). 

Consolidated Response ofNorthpoint Technology, Ltd., and Broadwave USA, Inc., to Petitions for 30 

Reconsideration of Second Report and Order at 3 (filed Sep. 3,2002). 

.'I S'ec 17 U.S.C. 6 1 1  I ( f )  

" F L s t  R&O, 16 FCC Rcd at 4202 285. 

6 



Federal Communications Commission FCC 03-85 

programming within the DMA of the station being rebroadcast.” In addition, DMAs, as opposed to 
CEAs, may be administratively easier due to the close nexus between the television viewer market areas 
as determined by the DMA delineation and the proposed use of the service. However, as noted above, 
Nielsen’s limitations on the use of DMAs may constrain both the Commission’s and licensees use of 
DMAs. Thus, we seek comment on the appropriate service area designation for MVDDS. 

15. In the event that we ultimately adopt a licensing system based on DMAs for the MVDDS, we 
propose to license MVDDS based on 214 service areas. Specifically, we would utilize the 210 DMAs 
delineated by Nielseii in its publication entitled “U.S. Television Household Estimates” dated September 
2002. We also would include the following four FCC-defined service areas: (1) Alaska - Balance of 
State (all geographic areas of Alaska not included in  Nielsen’s three DMAs for the state: Anchorage, 
Fairbanks, and Juneau); ( 2 )  Guam and the Northern Mariana Islands; (3) Puerto Rico and the United 
States Virgil1 Islands; and (4) American Samoa. We seek comment on our proposals. 

B. Build Out  Requirement 

16. Given that we are revisiting the service area definition, we also take this opportunity to 
explore whether the current build out requirement sufficiently promotes expeditious deployment of 
service. We seek to ensure that we generate a complete record as to the best approach to fostering 
advanced wireless services to the various communities, particularly those communities that are 
traditionally unserved or underserved. As indicated earlier, the Second R&O establishes a ten-year build 
out requirement for the MVDDS licensees based 011 substantial service as a basis for a renewal 
expectancy. The Commission reasoned that given the complexity and contention surrounding the issues 
involving band sharing that a ten-year build out period will provide ample time and flexibility for the 
MVDDS licensees to work with other service providers in the 12 GHz band as they determine the best 
method to deploy valuable services to the public. MDS America has expressed concern that a ten-year 
build out period for MVDDS licenses was too long given the potential for anti-competitive warehousing 
of spectrum in this service and the great demand for rural broadband service.34 Specifically, MDS 
America supports a five-year build out period, a requirement advocated by other commenters in  this 
record.” 

17. We believe that this Second Further Notice is a good opportunity to seek additional comment 
on the practicality of the current build out requirement for this service. We, however, do not believe, nor 
has any party suggested that we should revisit the substantial service requirement. Rather, we seek 
limited comment on the timing of whether a ten-year build out requirement is optimal for fostering 
expeditious delivery of advanced wireless services to all communities, in particular communities that are 
traditionally unserved or underserved. In addition, we seek comment on whether a shorter build out 
requirement will facilitate more effective deployment of these services. If so, what is the appropriate 

17 U.S.C. 5 1 1  1; 37 C.F.R. 9: 201.17 (establishing a royalty-free copyright linked to cable must-carry 3 3  

area); cf.’ also 47 C.F.R. 9: 76.55(e) (the default must-carry market is DMA-based). We note that MVDDS does not 
have must-carry obligations. 

See Letter from Helen E. Disenhaus, Counsel for MDS America, Inc., to Ms. Marlene H.  Dortch, 34 

Secretary, Federal Communications Commission (Oct. 3, 2002 Notice of Ex Parte Meeting); Letters from Nancy 
Killien Spooner, Counsel for MDS America, Inc., to Ms. Marlene H. Dortch, Secretary, Federal Communications 
Commission (Oct. 11,2002, Mar. 7,2003 and Mar. 25.2003 Notice ofEx Parte Meeting). 

Id.; see also Pegasus Comments at 19 (tiled Mar. 12,2001). 35 
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benchmark for a build out requirement? For example, should the Commission consider a hybrid 
approach, requiring MVDDS licensees to submit a showing of service deployed, five years from license 
grant with an additional showing of substantial service by tlie tent11 year. We also ask whether the 
substantial service requirement would be appropriate as a construction requirement some time earlier in  
tlie license term, as well as at tlie end of tlie license term. So instead of just meeting the substantial 
service requirement once at tlie end ofthe license term. tlie licensee would have to meet it twice - at year 
10 to justify a renewal expectancy and at an earlier time to meet tlie license build-out requirement. We 
seek coininelit on these matters and any alternative proposals. 

C. Impact on Competitive Bidding 

18. Currently, tlie auction o f  MVDDS licenses is scheduled to commence 011 June 25. 2003.’6 
Conseqnently, we are seeking coinineiit on these issues i n  an expeditious inaiiiier in order not to unduly 
disrupt tlie auction process or the efforts that interested parties have undertaken in preparation for 
participating i n  such process. Accordingly, we also request coinnieiit on tlie potential impact on business 
plans if we change the service area designation or the build out requirement. Additionally, we invite 
comment on whether revising the service area definition or the build out requirement at this time is more 
likely to speed deployment of advanced services to coiisuniers. Connneiiters also should discuss whether 
a change in  the service areas at this time would adversely affect the Conimission’s objectives in 
establishing the licensing and service rules for the MVDDS. I n  this regard, we note tliat tlie 
Commission’s expressed objectives were to provide a regulatory framework to encourage robust 
competition i n  tlie MVPD marketplace, provide opportunities for sinall businesses to provide niche 
services across the nation, encourage innovation and advances iii MVDDS technology tliat will not only 
compleineot other MVPD offerings, but will expand those offeri~igs.’~ 

IV. PROCEDURAL MATTERS 

A. Initial Regulatory Flexibility Analysis 

19. As required by Section 603 of tlie Regulatory Flexibility Act, the Commission has prepared 
an Initial Regulatory Flexibility Analysis (IRFA) of the expected impact on sinall entities of the 
proposals suggested i n  this document.’x Appendix A coiitain~ the IRFA. We request .written public 
comments on the IRFA. I n  order to fulfill the mandate of the Contract with America Advancement Act 
of 1996 regarding tlie Final Regulatory Flexibility Analysis, we ask a number of questions regarding tlie 
prevalence of small businesses in the affected industries. 

20. Interested parties must file coininents in  accordance with the same tiling deadlines as 
coinineiits tiled i n  this Notice, but they must have a separate and distinct heading desigiiating them as 
responses to the IRFA. The Conimission’s Consu~ner Information Bureau, Reference Information 
Center, SHALL SEND a copy of this Notice, including the IKFA, to the Chief Counsel for Advocacy of 
the Sinall Business Administration in accordance with Section 603(a) of tlie Regulatory Flexibility Actiq 

See Aiicliun I’N. .?I> 

17 Second R&O, 17 FCC Rcd at 9664 (I 127. 

5 U.S C. $603 (1996). 

Id. 

7 x  

1‘1 
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B. Ex Parte Rules - Permit-But-Disclose Proceedings 

21. This is a permit-but-disclose notice and comment rule making proceeding. Our rulcs permit 
ex purte presentations, except during the Sunshine Agenda period, provided they are disclosed as 
provided in tlie Commission's rules. See generally 47 C.F.R. $ 8  1.1202, 1.1203, 1.2306(a). 

C. Comment Dates 

22. Pursuant to Sections 1.415 and 1.419 of our Rules, interested parties may file comments on 
or before 7 days from the date of publication in the Federal Register and reply comments on or before 
14 days from the date of publication in the Federal R e g i ~ t e r . ~ "  Coininelits may be filed using the 
Commission's Electronic Comment Filing System (ECFS), littu://~v~vw.fcc.gov/e-file/ec~s.htmI, or by 
filing paper c o p i e ~ . ~ '  

23. Comments filed through the ECFS can be sent as an electronic file via the Internet to 
http://www.fcc.rov/e-file/ecfs.html. Generally, only one copy of  an electronic submission must be filed. 
If multiple docket or rulemaking numbers appear in the caption of this proceeding, however, commeiiters 
must transmit one electronic copy of the comments to each docket or rulemalting number referenced in 
tlie caption. In completing the transmittal screen, commenters should include their full name, U.S. Postal 
Service mailing address, and the applicable docket or rulemaking number. Parties may also submit an 
electronic comment by Internet e-mail. To get filing instructions for e-inail comments, commenters 
should send an e-inail to ecfs@fcc.gov, and should including the following words in the body of the 
message, "get form <your e-mail address." A sample form and directions will be sent in reply. 

24. Parties wlio clioose to file by paper must file an original and four copies of each filing. If 
more tlian one docket or rule making number appear in tlie caption o f  this proceeding, commenters must 
submit two additional copies for each additioiial docket or rulemaking number. Filings can be sent by 
hand or messenger delivery, by commercial overnight courier, or by first-class or overnight U.S. Postal 
Service mail (although we continue to experience delays in receiving U.S. Postal Service mail). Tlie 
Commissioner's contractor, Vistronix, Inc., will receive hand-delivered or messenger-delivered paper 
filings for tlie Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 1 10, Washington, D.C. 
20002. Tlie filing hours at this location are 8:OO a.m. to 7:00 p.m. All hand deliveries must be held 
together with rubber bands or fasteners. Any envelopes must be disposed of before entering the building. 
Commercial overnight inail (other tlian U.S. Postal Service Express Mail and Priority Mail) must be sent 
to 9300 East tlampton Drive, Capitol Heights, MD 20743. U S .  Postal Service first-class mail, Express 
Mail, and Priority Mail sliould be addressed to 445 12th Street, S.W., TW-A325, Washington, D.C. 
20554. All filings must be addressed to tlie Commissioner's Secretary, Office of the Secretary, Federal 
Coininuiiications Commission. 

25. Paities wlio clioose to tile by paper should also submit their comments on diskette. Such a 
submission should bc on a 3.5-inch diskette formatted i n  an IBM compatible format using Microsofl 
Word or compatible software. Tlie diskette should be accompanied by a cover letter and should be 
submitted in  "read only" mode. Tlie diskette should be clearly labeled with the coininenter's name, 
proceeding (including the lead docket number, type of pleading (comment or reply commcnt). date of 

'"47C.F.R.§$ 1.415, 1.419 

Ser Electronic Filing of Documents in Rulemaking Proceedings, Reporr und Order, 13 FCC Rcd I I322 41 

(1998). 
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submission, and the name o f  tlie electronic file on the diskette. The label should also include the 
following phrase “Disk Copy - Not an Original.” Each diskette should contain only one party’s 
pleading, preferably i n  a single electronic file. I n  addition, commenters must send diskette copies to the 
Commission’s copy contract, Qualex International, Portals 11, 445 12”’ Street, SW., Room CY-H402, 
Washington. D.C. 20554, telephone 202-863-2893, facsimile 202-863-2898, or via e-mail 
qualeuint~~aol.com. 

26. Alternative formats (computer diskette, large print, audio cassette and Braille) are available 
to pel-sons with disabilities by contacting Brian Millin at (202) 418-7426, ‘TTY (202) 418-7365 or via e- 
mail to bmillinfdfcc.gov. This Notice call also be downloaded at littp:ll~vM’\.\..fcC.LIov/wtb. 

I). Further Information 

27. Foi- further information concerning this Notice of Proposed Kide Making, contact Jennifer 
Burton, Public Safety and Private Wireless Division, Wireless Telecominiinications Bureau at (202) 4 18- 
0680, einail jburtonidfcc.xov 

28. The World Wide Web addresses/URLs that we give here were correct at tlie time this 
document was prepared but may change over time. They are included herein i n  addition to tlie 
conventional citations as a convenience to readers. We are unable to update these URLs after adoption 
of this Notice, and readers may find some URLs to be out o f  date as time progresses. We also advise 
readers that the only definitive text o f  FCC documents i s  the one that is published i n  the FCC Record. In 
case of discrepancy between tlie electronic documents cited here and the FCC Record, the version in  tlie 
FCC Record is definitive. 

V. ORDERING CLAUSES 

29. IT IS ORDERED that the Commission‘s Consumer and Governmental Affairs Bureau, 
Reference Information Center, SHALL SEND a copy of this Second Fivther Nolice of Proposed Rule 
Muking, including tlie Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the 
Sinall Business Administration in accordance with Section 603(a) of the Regtilatory Flexibility Act, 5 
U.S.C. 5 603(a). 

30. IT IS FURTHER ORDERED, that pursuant to the authority contained i n  Sections 4. 4(i), 7, 
303, 303(g), 303(r), 307 and 332(c)(7) of the Coininunicatioiis Act of 1934. as amended, 47 U.S.C. $5  
154, 154(i), 157, 303, 303(g), 303(r), 307, this Second Fzr/her Nolire of /’,opo.sed Rule Mcrking IS 
ADOPTED. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H .  Dottch 
Secretary 
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APPENDIX A: INITIAL REGULATORY FLEXIBILITY ANALYSIS 

1 .  As required by the Regulatory Flexibility Act of 1980, as amended (RFA),4' the Coinmission 
has prepared this present Initial Regulatory Flexibility Analysis (IRFA) of the possible significant 
economic impact on a substantial number of small entities by the policies and rules proposed i i i  this 
Second Further Notice of Proposed Rule Making fNotice). Written public comments are requested on 
this IRFA. Comments must be identified as responses to the IRFA and must be filed by the deadlines for 
comments on the Notice provided in paragraph 124 of the item. The Coinmission will send a copy of this 
Nolice, including this IRFA, to the Chief' Counsel for Advocacy of the Small Business Administration 
(SBA).4' In addition, the Nofice and IRFA (or summaries thereof) will be published in  tlie Federal 
Register.44 

Need for, and Objectives of, the Proposed Rule 

2 .  In this Notice, we revisit the issues of the geographic licensing scheme for MVDDS and 
build-out requirements. In the Second Report aizd Order, the Coinmission adopted geographic license 
service areas for MVDDS on the basis of Component Economic Areas (CEAs). Based on the previously- 
established record in this proceeding, and on subscquent discussions between Commission staff and 
Nielseii representatives which indicate that, although Nielsen remains unable to enter into a formal 
agreement to allow the Commission to use its Designated Market Area (DMA) designation for the 
MVDDS service areas, Nielseii does not object to the C'ommission's use of DMAs in this iiianner, 
sihject to certain para~neters.~' Specifically, iii a lettei- rcccived on March 26, 2003,"" it appears that 
Nielsen would agree to extend a perpetual, royalty-free license to the Commission, without tlie right to 
sublicense, to its DMA mark and regions, provided that the Commission: 

(i) agrees, and continues to communicate to prospective MVDDS suppliers, that a 
territorial license from the Coinmission to supply MVDDS does not confer the right to 
use Nielseii Media Research's DMA mark, regions or data, and that such right must be 
obtained from Nielsen Media Research on such terms as may be inutually acceptable to 
Nielsen Media Research and the supplier, i n  their sole and I-espective discretion, and (ii) 
does not republish DMA regions or data i n  any statute. regulation or rule or o t l i e ~ i s e . ~ '  

42 See 5 LJ.S.C. S; 603. The RFA, see 5 U.S.C. S 601 -6 12. lias been amended by the Small Business 
Regulatory Enforcement Fairness Act of 1996, (SBREFA) Pub. L. No. 104-121, Title 11. 1 IO Stat. 857 (1996). 

43 See 5 U.S.C. 9 603(a). 

See 5 [J.S.C. $ 603(a). 

See Letter from David A. Schwartz-Leeper, Senior Vice President/ GC, Nielsen Media Research, lo 
Thomas J .  Sugrue, (Letter from former) Chief. Wireless Telecommunications Bureau, Federal Communications 
Commission and Jane Mago, (former) General Counsel, Federal Communications Commission a1 2 (March 26. 
2003) (Nielsen letter). 

-I4 

45 

See Nielsen letter 

Id. at 3 

46 

41 
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3. We are concerned that Nielsen's conditions on the use of DMAs may unduly limit the 
business plans and opportunities for MVDDS licensees. By its most recent letter, Nielsell makes it clear 
that it is unwilling to consent to allowing tlie Commission's MVDDS licensees use tlie DMA mark, 
regions or data in  their MVDDS business without an individual license from Nielsen.48 Tllus, it does not 
appear that tlie license Nielsen described would give Commission licensees sufficient flexibility to make 
practical use of the DMA designation in connection with their MVDDS operations. Additionally, 
although tlie Commission could cross-reference DMAs in its rules, Nielsen's limitations may interfere 
with our enforcement flexibility, since Nielsen does not want us to "republish DMA regions or data in 
any statute, regulation or rule or o t l~erwise ."~~ We seek comment on whether tlie conditions described by 
Nielseii are so restrictive that use of DMAs would be of limited utility to small businesses. We also 
request comment on the potential impact 011 small business plans if we change tlie service area 
designation. 

3 I .  Given that we are revisiting tlie service area definition, we also take this opportunity to 
explore whether the current build out requirement sufficiently promotes expeditious deployment of 
service, particularly for tliose communities that are traditionally unserved or underserved. As indicated 
earlier, tlie SecondR&O establishes a ten-year build out requirement for the MVDDS licensees based on 
substantial service as a basis for a renewal expectancy. MDS America has expressed concern that a ten- 
year build out period for MVDDS licenses was too long giveii the potential for anti-competitive 
warehousing of spectrum iii this service and tlie great demand for rural broadband service.'" MDS 
America supports a five-year build out period, a requirement advocated by other coinmeliters i i i  this 
record.'' 

4. We seek limited commeiit on the timing of whether a ten-year build out requirement is 
optimal for fostering expeditious delivery of advanced wireless services to all communities, iii particular 
communities that are traditionally unserved or underserved. I n  addition, we seek comment on whether a 
shorter build out requirement will facilitate more effective deployment of tliese services as well as tlie 
appropriate benchmark for a buildout requirement. Finally, we seek comment on tlie potential impact 011 

small business plans if we change the build out requirement. 

5 .  We seek comment on the following issues under consideration iii this Noficet 

The appropriate service area designation for MVDDS 

The appropriate buildout requirement for MVDDS 

Id. 

Id. 

See MDS America Ex Parte Notifications (filed Oct. 3,2002, Oct. I I, 2002, Mar. 7, 2003 and Mal-. 25, 

4x  

49 

ill 

2003). 

ld.; see also Pegasus Comments at 19 (filed Mar. i2,2001). 5 1  
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Legal Basis 

3. The proposed action is authorized under the Administrative Procedure Act, 5 U.S.C. S; 553; 
and Sections 1.4(i), 7, 301, 303, 308 and 3090) of tlie Coininuiiicatioiis Act of 1934, as amended, 47 
U.S.C. $ 5  154(i), 157,301, 303, 308 and 3090). 

Description and Estimate of the Number of Small Entities to Which the Proposcd Rules Will 
4 M Y  

I .  The KFA directs agencies to provide a description of, and, where feasible an estimate of, the 
iiuiiiber of sinall entities that may be affected by tlie rules adopted herein.s’ Tlie RFA generally defines 
tlie term “small entity” as having tlie same meaning as the terms “small business,” “small organization,” 
and “small governmental jt~risdiction.”’~ I n  addition, tlie term “small business” has tlie same meaning as 
the- term “small business concern” under tlie Small Business Act.j4 A small business coiicerii is one 
which: ( I )  is iiidependeiitly owned and operated; (2) is not dominant in its field of operation; and (3) 
satisfies any additional criteria established by tlie Small Business Administration (SBA).” 

2 .  Small Multichunnel Video Programming Distributors (MVPDs). SBA has developed a 
detiiiitioii of small entities for cable, which includes all sticli companies generating $1 I million or less in  
aiinual receipts.j6 This defiiiitioii includes cable system operators and DBS services. According to the 
Census Bureau data from 1992, there were 1,758 total cable and other pay television services and 1.423 
had less than $ I 1  millioii i n  reveni~e.~’ We address below each service individually to provide a iiiore 
precise estimate of small entities. 

o Cable Services. Tlie Commission has developed, with SBA’s approval. our own 
definition of a small cable system operator for the purposes of rate regulation. Under the 
Commission’s rules, a “sinall cable company” is one serving 400,000 or fewer 
subscribers nationwide.j8 We last estimated that there were 1439 cable operators that 

j2 5 U.S.C. 5 603(b)(3). 

j3 5 U.S.C. 5 601(6) 

5 U.S.C. 3 601(3) (incorporating by reference the definition of “small business concern” in 15 U.S.C. 3 54 

632). Pursuant to the KFA, the statutory definition ofa small business applies “unless an agU.S.C. 5 603(a).ultation 
with the Office of Advocacy of the Small Business Administration and after opponunity for public comment, 
establishes one or more definitions of such term which are appropriate to the activities of the agency and publishes 
such definition(s) in the Federal Register.” 5 U.S.C. 5 601(3). 

‘j Small Business Act, 15 U.S.C. 5 632 (1996). 

j 6  13 C.F.K. $ 121.201 (Cable Networks (NAICS 513210) Cable and Other Program Distribution (NAICS 
5 13220)). 

Id. (U.S. Depaitment of Commerce, Bureau of the Census, Industry and Enterprise Receipts Size Report, 57 

Table) (Bureau ofthe Census data under contract to the Office ofAdvocacy of the SBA). 

47 C.F.R. 6 76.901(e). The Commission developed this definition based on its determinations that a 58 

small cable system operator is one with annual revenues of $100 million or less. Sixth Report and Order and 
Eievcnrh Order 017 Reconsideration, M M  Docket Nos. 92-266 and 93-215, 10 FCC Kcd 7393 (1995). 
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qualified as small cable co~i ipanies .~~ Since then, some of those companies may liave 
grown to serve over 400,000 subscribers, and others may liave been involved iii 

transactions that caused them to he combiiied with other cable operators. Conseq~~ently, 
using this definition, we estimate tliat there are fewer than 1439 small entity cable system 
operators that may be affected by tlie decisions and rules adopted i n  tlie Second Report 
and Order. 

Tlie Cominuiiicatioiis Act defines a small cable system operator as "a cable operator that, 
directly or tlirougli an affiliate, serves in the aggregate fewer than one percent of all 
subscribers in the United States and is iiot affiliated with any entity or entities whose 
gross annual reveiiues iii the aggregate exceed $250,000,000."60 Tlie Commission has 
determined that there are 61,700.000 subscribers in  the United States. Therefore. an 
operator serving fewer than 61 7,000 subscribers shall be deemed a small operator under 
the Coininunications Act definition, if its aniiual revenues, when combined with the total 
annual revenues of all of its affiliates, do not exceed $250 million i n  the aggregate. 
Based on available data, we find that tlie number of cable operators serving 6 17,000 
subscribers or less totals approxiinately 1450.6' Although it seems certain that soiiie of 
these cable system operators are affiliated with entities whose gross aiinual revenues 
exceed $250,000,000, we are unable at this time to estimate with greater precision tlie 
number of cable system operators that would qualify as small cable operators under tlie 
definition in  tlie Communications Act. 

DBS Service. Because DBS provides subscriptioii services, DBS falls within the SBA 
definition of Cable Networks (NAIC 5 132 I O )  and Cable and Other Program Distribution 
(NAIC 5 13220). This definition provides tliat a small entity is expressed as one with $1 I 
million or less i n  aiiiiual receipts. The operational licensees of DBS services i n  tlie 
United States are governed by Part 100 of tlie Commission's Rules. The Conimission, 
however, does not collect ami~a l  revenue data for DBS and, therefore, is unable to 
ascertain the number of sinall DBS licensees meeting this definition that could be 
impacted by these rules. DBS service requires a great investment of capital for 
operation, and we acknowledge that there are entrants i n  this field that may iiot yet liave 
generated $ 1  1 million i i i  annual receipts. and therefore may be categorized as a small 
business by the SBA, if indepeiidently owned and operated. 

o 

o 

3.  Auxiliary, Special Broudcasl and other progruni distribution services. This service iiivolves 
a variety of transmitters, generally used to relay broadcast programming to the public (through translator 
and booster stations) or within the program distribution chain (from a remote news gathering unit back to 
the station). Tlie Commission has not developed a definition of small entities applicable to broadcast 
auxiliary licensees. Therefore, tlie applicable definition of small entity is tlie definition under the SBA 
rules applicable to radio networks (NAICS 5131 l l ) ,  radio stations (NAICS 5131 12). and television 
broadcasting (NAICS 5 13 120). These definitions provide, respectively, that a small entity is one with 
either $ 5  million or less i n  amiual receipts or $10.5 inillioii iii aiinual receipts. The nunibers of these 

Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995). ii) 

('(I 47 U.S.C. 5 543(m)(2). 

Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30. 1995). 61 
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stations are very small. The Commission does not collect financial information on these auxiliary 
broadcast facilities. We continue to believe, however. that most, if not all, of these auxiliary facilities 
could he classified as small businesses by themselves. We also recognize that most of these types of 
services are owned by a parent station which, in some cases, would be covered by the revenue definition 
of small business entity discussed above. These stations would likely have anniial revenues that exceed 
the SBA maxiiniim to be designated as a sinall business (as noted, either $5 million for a radio station or 
$10.5 million for a TV station). Furthermore, they do not meet the SBA’s definition of a ‘‘sinall business 
concerti“ because they are not independently owned and operated. 

4. Private Operational Fixed Service. Incumbent microwave services in the 12.2-12.7 GHz 
bands include coinmoii carrier, private operational fixed (POF), and BAS services. Presently, there are 
approximately 22,015 coininon carrier licensees, and approximately 61,670 POF licensees and broadcast 
auxiliary radio licensees i n  the microwave service. lnasinuch as the Commission has not yet defined a 
small business with respect to these iiicuinbeiit microwave services, we utilized tlie SBA’s definition 
applicable to cellular and other wireless telecommunications companies (NAICS 5 13322); i.e., an entity 
with no more than 1500 persons. We estimate, for this purpose, that all of the Fixed Microwave 
licensees (excluding broadcast auxiliary licensees) would qualify as sinall entities under the SBA 
definition for radiotelephone companies. 

5. The rules set forth in the Second Report und Order will affect all entities that intend to 
provide terrestrial MVDDS operations in the 12.2-12.7 GHz band. In the Second Repor/ and Order, the 
Commission stated that licensees are permitted to use MVDDS spectrum for, among other things, fixed 
one-way direct-to-Iioineibusiness video and data services. 

6. Additionally, in the Second Report and Order. the Commission adopted definitions for three 
tiers of small biisinesses for the piirpose of providing bidding credits to sinall entities. Specifically. we 
defined the three tiers of sinall business as: (a) an “entrepreneur” is an entity with average aiiiiual gross 
revenues not exceeding $40 million for the preceding three years; (b) a “small business” is an entity with 
average anniial gross revenues not exceeding $15 million for the preceding three years; and (c) a ”very 
small business” is an entity with average annual gross reveiiiies not exceeding $3 million for the 
preceding three yeam6’ We will not know how many auction participants or licensees will qualify under 
these definitions as entrepreneurs, sinall businesses, or very small businesses until  an auctioii is held. 
However, upon reviewing the record in the MVDDS proceeding, we assume that, for purposes of our 
evaluations and conclusions i n  the FRFA, a number of the prospective licensees will be entrepreneurs, 
small businesses, or very small businesses under our adopted definitions. 

Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements 

7. This Notice imposes no new reporting, recordkeeping or other coinpliaiice requirements not 
previously adopted in  this proceeding under the Paperwork Reduction Act of I 995.63 

These definitions have been approved by tlie U.S. Small Business Administration. See Letter to Margaret 62 

W. Weiner, Deputy Chief, Auctions and Industry Analysis Division, Wireless Telecommunications Bureau, from 
Aida Alvarez, Administrator, U.S. Small Business Administration (Sept. 14, 2000). 

See Pub. L .No.  104-13 63 
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Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant 
Alternatives Considered 

8. The RFA requires an agency to describe any significant alternatives that it has considered i n  
reaching its proposed approach, which may include tlie following four alternatives (among others): ( I )  
the establishment of differing compliance or reporting requirements or timetables that take into account 
tlie resources available to small entities; ( 2 )  the clarification, consolidation, or simplification of  
compliance or reporting requirements under tlie rule for sinall entities; (3) the use of performance, rather 
than design standards; and (4) an exemption from coverage of tlie rule, or any part thereof, for small 
entities."" 

9. With respect to its decision to use CEAs as the basis for the MVDDS service, tlie 
Commission noted that adopting CEAs would provide similar benefits as DMAs but would better 
promote its objectives and address cominenters' concerns.65 Specifically, the Commission premised its 
decision on t h e e  factors. First, tlie snialler CEA service areas would better track actual deployment of 
fixed services. Second, CEAs would encourage rapid service deployment to less populated and rural 
regions because they will perinit additional opportunities for small businesses to provide MVDDS. 
Third, the use of CEAs would encourage the meaningful participation o f  sinall businesses better than a 
nationwide or regional geographic licensing approach because the smaller areas would likely require a 
lower ininiinum investment. Further, the Commission noted tliat for those seeking a regional or national 
footprint, tlie use o f  CEAs would not prevent them from aggregating areas to create such larger 
networks."' 

I O .  While we do not prejudge tlie type of services licensees will offer in  the 12 GHz hand, we 
nonetheless believe that it is appropriate to adopt a service area definition that will afford MVDSS 
licensees the opportunity to provide a wide array of services. Based on tlie record in  this proceeding. we 
believe that utilizing DMAs may be more effective in  this regard. DMAs, as compared to CEAs. provide 
a better method to delineate television markets based on viewing patterns. Consequently, for those 
MVDDS licensees seeking to provide MVPD service offerings involving tlie retransmission of broadcast 
programming. tlie use of DMAs could provide additional economic benefits. For example, MVDDS 
licensees with service offerings involving tlie delivery of television programming may find tlie use of 
DMAs to be administratively easier due to tlie close nexus between tlie television viewer market areas as 
determined by tlie DMA delineation and the proposed nse of tlie service. 

1 I .  As to otlier uses, including fixed services, we believe tliat DMAs and CEAs are equally 
advantageous because they are both local i n  nature. While we recognize that CEAs are smaller than 
DMAs. we continue to believe that DMAs, which are county-based, provide a viable option in  facilitating 
local access to cable, non-cable, and MVDDS service offerings.6' Consequently, we believe that both 
DMAs and CEAs would encourage rapid service deployment in unserved or underserved areas and 

See 5 U.S.C. 9 603(c). 64 

i's Id. 

F'irsf R&O, 16 FCC Rcd at 4202 7 285 
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encourage iiieaoiiigfu\ participation by sinall businesses. 
footprint, may aggregate either DMAs or CEAs to create such larger networks. 

Additionally, entities desiring a national 

Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rule 

I?. None. 
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APPENDIX B: PROPOSED RULES 

Part 101 of Chapter 1 of Title 47 of the Code of Federal Regulations is amended as 
follows: 

PART 101 -FIXED MICROWAVE SERVICES 

I ,  The authority citation for Part 101 continues to read as follows: 

AUTHORITY: 47 U.S.C. 154,303. 

Subpart P- Multichannel Video Distribution and Data Service Rules for the 12.2-12.7 GHz Band 

2. Section 101.1401 is amended to read as follows: 

5 101.1401 Serviceareas 

Multichannel Video Distributioii and Data Service (MVDDS) is licensed on the basis of 
Designated Market Areas (DMAs). The 21 4 DMA service areas are based on the 21 0 Designated Market 
Areas delineated by Nielsen Media Research and published in  its pamphlet entitled U.S. Television 
Household Estimates, September 2002, plus four FCC-defined DMA-like service areas: ( I )  Alaska - 
Balance of State (all geographic areas of Alaska not included in Nielsen's three DMAs for the state: 
Anchorage, Fairbanks, and Juneau); (2) Guam and the Northern Mariana Islands; (3) Puerto Rico and the 
United States Virgin Islands; and (4) American Samoa. 

* * * * A  

3.  Section 101.1421 is amended by revising paragraphs (b) and (c) to read as follows to read as follows: 

9: 101 .I421 Coordination of adjacent area MVDDS stations and incumbent public safety POFS stations. 

* * * * *  

(h) Harmful interference to public safety stations, co-channel MVDDS stations operating in 
adjacent geographic areas, and stations operating on adjacent channels to MVDDS stations is prohibited. 
In areas where the DMAs are in close proximity, careful consideration should be given to power 
requirements and to the location, height, and radiatioii pattern of the transmitting and receiving antennas. 
Licensees are expected to cooperate fully in attempting to resolve problems of potential interference 
before bringing the matter to tlie attention of the Commission. 

(c) Licensees shall coordinate their facilities whenever the facilities have optical line-of-sight 
into other licensees' areas or are within the same geographic area. Licensees are encouraged to develop 
operational agreements with relevant licensees in the adjacent geographic areas. Incumbent public safety 
POFS licensee(s) shall retain exclusive rights to its channel(s) within the relevant geographical areas and 
must be protected in  accordance with tlie procedures in 5 101,103 of this part. A list of public safety 
incumbents is attached as Appendix 1 to the Memorandum Opinion and Order and Second Report and 
Order, Docket 98-206 released May 23, 2002. Please check with the Commission for any updates to that 
list. 

IS  
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APPENDIX C: NlELSEN LETTER 
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Media Research 

DOCKFT FILE COPY ORIGINAL 

March 26.2003 

RECEIVED TYT2d'$ 
VIA TELECOPIER: 20241 84232 
Mr. Thomas J. Suqrue APR - 3 2003 - 
Chief 
Wireless Telecommunications Bureau 
Federal Communications Commission 

Canmmion 
ORce d fhesemwy 

,. 
I 445 12" street. sw 

Washington. OC20554 

Ms. Jane E.Mago 
General Counsel 
Wice d General Counsel 
Federal Communications Commission 
445 12" Street. sw 
Washington. DC 20554 

Dear Mr. Sugrue and Ms. Mago: 

I write in response to your letter dated January 24, 2003, regarding the 
possible use of Nielsen Media Research'sDMAm regions by the Federal 
Communications Commission in licensingsuppliers of MultichannelVideo 
Distribution and Data Services ("MVDDS"). 

In iis Memorandum and Opinion and Order and SecondReport and Order, 
FCC 02-1 16, adopted on April 11, 2002 and released on May 23,2002 (the 
"SecondReporf and Order'7,the Cornmission concluded that it 'did not 
believe [that the use d Nielsen Media Research's] DMAs are appropriate for 
MVDDS" and adopted t h e  u s e d  CEAs as *geographic basisfor licensing 
MVDDS suppliers. The Cornmission cited several factors in support of its 
decision. including the absence of a blanket license to the Commissionfrom 
Nielsen Media Research to use DMAs in this manner and economicbenefts 
to MVDDS licensees by establishing a designation that is in the public 
domain and the advantages of the use of CEAs 30 better promote Ithe 
Commission's) objectives and address cornmenters' concerns." Second 
Report and Order, para. 132 
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Nielsen 
Media Research 
Thomas J. Sugrue 
Jane E.Mago 
March 26.2003 
Page 2 

Your January 24 letter states that. 'although Nielsen remains unwilling to 
enter into a fomai agreementto allow the Commission to use its DMA 
designation for the MVDDS Sewice areas, Nielsen does not object to the 
Commission's use cf DMAs in this manner,"and requeststhat we let you 
know if that statement mischaracterizes Nielsen's position on this issue. 

As we trust you can appreciate. Nielsen's DMA regions and data have been 
developed and refined over many years and at great expense. In designing 
and annually revising the DMA regions, Nielsen Media Research uses 
proprietary criteria, testing methodologiesand data to partition regions 6 the 
United States into geographically distinct television viewing areas, and then 
expresses them 
the specific businesswe conduct. In addition, as a result of its long, 
continuous and successful use of the term, Nielsen Media Research has built 
up and now owns substantial and valuable goodwill inthe term DMA .for 
which it has an incontestabletradernark registration (See Federal 
Registration No. 1,157,555). Together, the trademark rights in the mark 
DMA and copyrights in the DMA regions and data are among Nielsen Media 
Research's most valuable assets. Accordingly, Nielsen Media Research 
remains unwilling to enter into any agreement or arrangement that would 
jeopardize these assets. Indeed, Nielsen Media Research must reserve the 
right to vigorously enforce its rights in its DMA mark, regions and data. 

Moreover, as we trust you can also appreciate. it is crucial to Nielsen Media 
Research's business that it maintain its stature as a neutral. unbiased 
provider d- television audience information and services. For this reason, 
and to ensure that Nielsen Media Research maintains every right to maintain 
and enforce its rights. Nielsen Media Research must be careful not to. and in 
this instance does not, take any position regarding the proprietyor 
desirability c f  the Commission's use of any particular geographic definition 
(including Nielsen Media Research's DMA regions) to esrablsh MVDDS 
service areas and license MVDDS suppliers. Accordingly, t h e  Second 
Repod and Order accurately reflects the position of Nielsen Media Research 
with respect to the proposed use of 
Nielsen Media Research respectfully cannot grant the Commission a blanket 
license to use its DMAsfOrestablishing and licensing MVDDS service areas. 

unique, carefully defined regions that are meaningful to 

DMA mark, regions and data - ,.e., 
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In the event that the Commission determines. upon re-examination, to 
abandon its previous seledion of CEAs in favor of DMAs as the geographic 
basis for licensing MVDDS. Nielsen Media Research would agree t o  extend 
a perpetual. royalty-free license to the Commission. without h right to 
sublicense, to Nielsen Media Research's DMA mark and regions. provided 
that the Commission (i) agrees, and continues to communicateto 
prospectiveMVDDS suppliers. that a territorial license from the Commission 
to supply MVDDS does not confer the right to use Nielsen Media Research's 
DMA mark, regions or data, and that such right must be obtained from 
Nielsen Media Research on such terms as may be mutually acceptable to 
Nielsen Media Research and the supplier, in their sole and respective 
discretion, and (ii) does not republish DMA regions Q: data in any statute, 
regulation or rule or otherwise. Nielsen Media Research would then be 
willing to consider licensing DMA region maps or descriptions to any actual 
or potential MVDDS supplier pursuant to Nielsen Media Research's 
customary terms and restnctions. Forthose suppliers that desire to use the 
DMA mark or reproduce DMA descriptions or data in the conduct of their 
business, Nielsen Media Research would also be willing to consider granting 
appropriate licenses on a case-by-case basis, in each case taking into 
consideration all circumstances relevant to Nielsen Media Research's own 
business interests, including (but not necessarily limited to) the existence and 
status of any license or other contractual relationship any such supplier may 
have with Nielsen Media Research. 

I hope the foregoing helps the Commission in its consideration ofthis issue. 

r 
Sincerely. 

David A. Schwartz-Le 

i 
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